1HI. Law, Justice, and the Re-making of Europe

Jes Bjarup o
If you Can't Join Them, Beat Them: Some Jurisprudential
Comments on Denmark’s Position on the Maastricht Treaty .............. 291

Helen Endre
Post-structuralist Values in the Post-unification Era:
Colonisation or Synthesis? .......cccovirinrcniiccnnenieeee e 303

Valentin Petev
A New Concept of Law for Eastern Europe .......ccoccoeeviveveicicececnnn, 317

Marek Zirk-Sadowski
The Instrumentalization of Law and Legal Culture in

Eastern European Countries ...t 327
IV. Law, Justice, and Disproportionalities
Wesley Cragg
Philosophy of Punishment and the Problem of Disparities ................ 339
Y. R. Haragopal Reddy
Prison Justice and the Rights of Prisoners .......c.ccccoeeieiivrinnncnnnn.. 351
Sandra Marshall . .
" Punishing Women: Equal or Different? ............c.......... s 365
Uma Narayan
‘Standard Persons’ and ‘Non-standard’ Vulnerabilities:
The Legal Protection of Non-standard Interests .................................. 377
Yadlapalli Vishn‘uprviya : A . v _ L A _
.The Legal Rights of Children ................. R 3817
. Szgrzaur borgeirsdottir ‘ )
Freedom, Commumty and the Family: Feminist Crxthue o
Commumtarlamsm and leerahsm e e e 2399
V. Social Philesophy and Social Sciences:
“ Approaches to Law, Justice, and the State
Johann Pdll Arnason
Images of Society and Visions of Democracy .......ccccccevrviccnerncecnens 411
Itlogens Blegvad
?"“ What is Social Philosophy? ....ccoocicviiiiniiicncineeeene e 421
Hubert Rottleuthner
The Conformity of the Legal Staff ................. sttt nnane 441

Jan van Dunné
Montesquieu Revisited: The Balance of Power of Legislature
and Indicinrv in a National-Tnternational Context ... 451

o

Sonderdruck aus:

\ECHTSTHEORIE

Zeitschrift fiir Logik, Methodenlehre
Kybernetik und Soziologie des Rechts

Beiheft 15 /

'

|

. Recht, Gerechtigkeit und der Staat \_

. Studien zu Gerechtigkeit, Demokratie, Nationalitiit, nationalen Staaten
und supranationalen Staaten aus der Perspektive der Rechtstheorie,
der Sozialphilosophie und der Sozialwissenschaften

Law, Justice, and the State

Studies in Justic’e, Democracy, Nationality, National States, and
Supra-national States from the Standpoints of Legal Theory,
Social Philosophy, and Social Science

Herausgegcben von / F Fdlted by . : ;
-Mikael M Karlsson / Olafur P4l Jénsson / K Eyja Margrét Brymarsdottu'

Vorwort von / Preface by
Mikael M. Karlsson

Duncker & Humblot - Berlin




OC¢ RECH D

v 7,(/_4{;',3 5,”(,,

RECHTSTHEORIE

Zeitschrift fiir Logik, Methodenlehre, Kybernetik und Soziologie des Rechts

Begriindet und herausgegeben von Prof. Dr. Karl Engisch 1, Heidelberg / Pr'of.
Dr. H. L. A. Hart, Oxford / Prof. Dr. Hans Kelsen f, Berkeley / Prof. Dr. Ulrich
Klug, X&ln / Prof. Dr. Dr. Karl R. Popper, London.

Redaktion: Prof. Dr. Klaus Adomeit, Berlin / Prof. Dr. Dr. Dr. h. ¢. Werner
Krawietz, Miinster / Prof. Dr. Dr. Adalbert Podlech, Darmstadt.

Geschiiftsfiihrender Redakteur: Prof. Dr. Dr. Dr. h. ¢. Werner Krawietz, Lehrstuhl
fiir Rechtssoziologie, Rechts- und Sozialphilosophie, Universitit Miinster,
Rechtswissenschaftliche Fakultit, Bispinghof 24/25, 48143 Miinster

Die Zeitschrift erscheint viermal jahrlich im Gesamtumfang von ca. 544 Seiten.
" Abonnementspreis jahrlich DM 164, zuzﬂghch Porto.

_Bestellungen kinnen an jede Buchhandlung oder direkt an den Verlag gerichtet werden. .
Abbestellungen milssen 6 Wochen vor Jahresende erfolgen.

Verlag Duncker & Humblot GmbH, Carl-Heinrich-Becker-Weg 9, 12165 Berlin
Ruf: 030 /79 00 06 - 0, Telefax: 0 30 /79 00 06 31

Zeitschrift: ISSN 0034-1398
. Beihefte: ISSN 0720-6933
Beiheft 15: ISBN 3-428-07792-X

Contents
" Studies on Law, Justice, and the State.

Attracta Ingram
The Emplre Strikes Back L1bera1 Sohdamty ina

Europe deS PALTIES ..iioeecrreeeeriieenieneeniisinsssesrassssns PSRRI b ;.‘ .....
Maria Boruck-Arctowa L o o X
Unity and Diversity: The Dilemma of the European »
o Commumty and National Identity .......... e et ST o 25.
- Ake Frindberg s ’ .
» On the Relat)on Between Law and State ........... ST ."f} ...... 37 _

Zenon Bankowski » )
Don’t Think About it: Legalism and Legality ......cccoeeeet. e ’

Roberto Vernengo
- Law and Morality: An Analysis of Their Possible’ Relat ns

Anne de Moor .
Contract, Justice and Dlver51ty in the Remaklng of Europe .

7815

LAW AND MORALITY
AN ANALYSIS OF THEIR POSSIBLE RELATIONS

Roberto J. Vernengo, Buenos Aires

Many kinds of relationships are supposed to obtain between law and
morality. On the one hand, it is often claimed that the connection between
law and morality is necessary, although the nature of this necessary connec-
tion remains unclear. On the other hand, many have insisted that moral rules
and legal norms are only contingently related, a thesis constituting the very
backbone of legal positivism. As a political slogan, or as an ethical principle,
it is sensible to affirm that law ought to be in some sense, moral; the converse
thesis — that morality should be legalistic — is nowadays not so well
received. although it is abundantly represented in traditional moral codes
and ways of thinking.

Now, law is conceived of in many ways: in a very restricted way, law is
defined as a distinctive set of norms. Within a larger conception, many other

- ingredients are acknowledged as belonging to it: principles, values, facts and

so on. Morality is, in turn, envisaged as a rather complex set as well. For some
thinkers. nio: -ality is defined by.a normative code, even though its norms do
differ somehow from legal rules. For others; morality embraces also princi-
ples, values and even events characterized as moral facts.

Now. if & relation is assumed to exist between law and morality, some -
notice should be taken of the composition of the related domains, because the
presumed relation between legal facts and moral facts cannot be of the same
type as that obtaining between legal or moral rules or principles. Relations
between facts differ from relations between words or concepts, as logical
relations do not impinge on facts. To believe that no society can have legal
institutions if it lacks moral convictions, for instance, is a sociological opin-
lon that may be true or not, but one that needs previously the acceptance of
some criteria for distinguishing legal codes from moral ones. The empirical
relation is not the matter under consideration. The dependence of law on
morality is. then, not a sociological contingency. Nor are the beliefs that the
members of a society can have aboul the moral connotations of their legal
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What would it then mean to say that law should be moral, il both moral-
ty and law are understood as necessarily related sets of norms? The idea
implies that all legal rules, i.e. their total set, must be included, at least as a
proper part, in the set of moral norms: law, as the scholastics said, is thus
subaltern to morality. Legal rules are thus a subset of the set of moral norms.
For this conception, all law is moral, as the inclusion relation necessarily
requires. Consequently, to admit immoral legal rules would be contradictory
to the relation postulated between both sets: an immoral legal rule cannot

exist, because there are no legal rules in the complement of the set of moral

rules. So much for the traditional thesis concerning the invalidity of immoral
3
legal rules.
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and is, therefore, only a part of morality. This thesis, which 1 tried to ana]v\"ze
elsewhere (Vernengo 1989). in fact moralizes all law and, from a political
point of view, has the very important funetion of giving an appearance of
legitimacy to al) legal enactments.

This way of thinking, although spposed to
moralization of the law, in fact thwar
cism of legal enactments. If immoral legal rules are non-existant by defini-
tion, there is no need to reject or destroy them for any reason whatever, and,
hence, it makes no sense to condemn them from a moral point of view. Being
valid legal norms makes them necessarily valid moral norms. Their moral

validity is warranted ¢ priori by the definition of the relations assumed to
exist between the two domains,
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acts of will, a doctrine having a theological background. Will or intention is
traditionally the proper ethical object; norms, as directives for action, are the
linguistic surface structure of acts of will. The individual will, or the collec-
tive will, or — higher up on the metaphysical seale — the transcendental will,
are thought of as the prime ethical material; it unfolds itself in every human
action and in its linguistic expression, norms. It would he inconceivable,
therefore, that legal norms, as expressions of the will, lack moral bearing.
Consequently, it would be ontologically impossible to conceive of legal
norms as alien to morality. Hence legal rules or law in general are considered,
in recent natural law doctrines, as necessarily moral, for strictly ontological
reasons (Finnis 1980). That thesis sometimes leads to paradoxical concly.
sions, contrary, it would seem, to the aims expressed by their supporters, as
when it is said that “one of the forms of moral obligation is legal obligation”,
or “legal rules, like promises, can generate moral obligations” (Ibid, pp. 318
and 320).

However, I would like to show, once more (Vernengo 1992), that the defin-
itional hoax referred to above is also present in Some recent attempts to sus-
tain the thesis of a necessary relation between law and morality. Thus, we find
in some sponsors of the so-called procedural ethics or discourse ethics, the
allegation that, at least partially, there is a necessary connection between la w
and a procedurally-determined morality. If law is a dynamic procedural Sys-
tem of rules, then for the members of the group affected, moral considerations
(veasons, arguments, discoursive resources) are clearly necessary conditions
for the validity of their law. That is, for the participants in a social system,
their law must be created and enforced through correct procedures, being thus
justified. Then, correctness, legitimacy or justifiabilit_y of the law is mora] by

“definition; hence, law must partake of some of the ethical attributes that per-

tain essentially to morality, like the claims to equality, universality or gener-
alizability of their norms. Thus it is claimed that, “a necessary connection
could be establishéd between law and a universalistic morality, which is
directly valid for modern legal systems" (Alexy 1989). Disregarding this.
restriction, it has to be pointed out that the necessity of the connection or rela-
tion is thus defined ad hoe, making the truth of the thesis merely convention-
al. In effect, although the relation between law and morality is considered as
a “conceptually.necessary conhection”, the modality - necessity — is oddly
defined: conceptual necessity is a “normative necessity” which, as Alexy takes
the trouble to underling, is not equivalent to logical necessity. For him, “some-
thing being normatively hecessary means no more than its being obligatory; ...
thus it becomes obvious that normative necessity is only a necessity in a
broader sense”. One would say, instead, that being obligatory does not imply
conceptual necessity at all, while logical hecessity normally implies obligation.
To understand the necessary connection between law and morality in this
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norm or principle would have its legal validity called into question. For
extreme natural law positions, that inconsistency amounts (o the lack of legal
validity of the apparent legal rule. In general, jurists are more cautious, agree-
ing that the incompatability of some legal norms with moral principles does
not affect the general obligatory standards of a legal system. Where moral
legitimacy is a strict condition for legal validity, as some legal systems estal-
lish, inconsistency between moral norms and legal rules allows the annulment
of legal rules. This implies that some moral code has become part of the legal
order, contrary to the traditional ideal of law as a subset of morality.

1v.

The above-mentioned discussions resemble an attenuated version of nat-
ural law theses. For an external observer, a legal order can be acknowledged
as valid without taking into account the moral merit of its norms. This is not
possible in the case of an internal view taken by a member of the social
group. Hence, from an external position, the moral requirements on the law
are only a political aspiration, which does not limit in any way the legality or
formal validity of the law.

As any norm \\‘}1{118()0\"01', including a legal norm, can be understood as an
axiological preference-expression referving to any action or its omission — to
make a duty out of an act is to establish a preference in favour of its perfor-
mance and against its omission; to prohibit it is to agree that the omission is
preferable to the performance of the act, and so on — the normative necessi-
v mentioned above can be construed as the expression of a preference for
those legal norms that agree with corresponding moral ones. Yet it happens
frequently that the axiological preference that legal norms represent does not
accord with current legal values. Often, acts morally forbidden are legally
permitted, and not everything that is morally good i'sllegally obligatory. If
that is the case, the presupposed relations between law and morality become
rather diffuse, and its logical properties very vague. The relation is thought of
as a function, in the sense that the “ought” character of the moral norm is
transmitted to its counterdomain, the corresponding legal norm. But the sup-

“posed function is taken as normatively modalized. Law is not only a part of

the moral realm, but ought to be morally worthy. That law ought to be moral
is not, moreover, the consequence of rules of the same level, as there is no
legal or moral prescription of the same level imposing a moral condition for
the existence of valid legal norms, without incurring circularity. Law should
be moral, rather, according to meta-cthical rules establishing the relations
between both domains, but those rules are not part of a positive moral code
nor of an ideal morality.
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Habermas states that law and morals are subject to internal relations that
we can consider necessary or essential. Therefore when law lacks moral jus-
tification, when legal validity loses moral foundations, law itself disappears,
or, as Habermas says, “the identity of law itself becomes diffuse”. But if the
morality taken into account is autonomous, the question of its law-grounding
function becomes problematic. Thus, “autonomous morality only has falli-
bilistic procedures for the foundation of norms, as the procedural rationality
of (moral discourse) is imperfect”. Hence law, that would attain its ontolog-
ical identity as a consequence of an internal relation with morality, cannot
attain it because of an intrinsic deficiency of morality. And since, according
to Habermas, the internal relation postulated is never defined, law remains
indeterminate in itself and in its moral foundations. As a result, in opposition
to classical doctrines, where “law threatens to dissolve into morality: law is
reduced to a deficient mode of morality”, morality instead becomes depen-
dent on law. Not only because “morality from the very outset of its theoriza-
tion appears with a legalistic bias”, but also because of a supposed “mutual
intertwining of law and morality” where they become “reciprocally comple-
mentary”, i.e. equivalent. In this way, “morality migrates inside positive law,
without exhausting itself in positive law”. Thus the subalternation relation
favoured by classical natural law doctrines is reversed: now morality is a

proper part of legal systems (Habermas 1985).

The relation of reciprocal complementarity is not defined precisely.
Consequently, nothing very definite can be gathered about the nature of the
influence of morality on law. Furthermore, the morality defended by
Habermas is of a “pure procedural nature ... that has been freed from all
determined normative content”. How morality can control law, or vice

versa, thus remains an enigma. Perhaps one could admit that law, as a set of '

procedural rules, and the proceduralized morality summoned, are only a part
of what elsewhere is understood by law and morality, viz. the intersection-set
of moral and legal procedural norms. The proper subset constituted by moral
norms would be, nevertheless, “deprived of every specific normafive content

and sublimated to a foundation procedure for possible normative contents”

(Ibid). ‘

Current positive moral codes, the so-called positive morality, and a_for-
tiori, the set of rules of a postulated ideal morality, do not include such pro-
cedural norms. That is, morality is not, to adopt Kelsenian terminology, a
dynamic system: traditional moral codes do not contain norms of the same
level regulating the creation of moral norms. And if these moral procedural
norms are the rules regulating moral argument or discourse, like the exam-
ples proposed by Alexy, for instance, it is clear that they are not moral norms
in any sense: It is natural, then, to think that this formal procedural morali-
ty, lacking material contents and reduced to foundation or argumentative
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respect, it is now clear that the classical principle that law must be subaltern
to morality, or that “positive law must acquiesce with moral principles” is
not a necessary truth and that the relations between the two domains may be
diverse. To choose one or another possible relation is not a pure moral issue,
but is also a logical decision involving different sets of presupposed axioms or
principles and different logical deductive tenets and consequences. Positive
morality and ideal morality are not expedient for deciding those issues,
because no one would accept that the logic admitted or presupposed is moral-
ly chosen. Thus, without going deeply into this controversial matter, to speak
about necessary relations between law and morality, whatever they may be,
seerns somehow untimely or pretentious, when the previous rational ques-
tions concerning the nature of the relation itself and its logical conse-

quences have yet to be defined.
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